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APPROVED JUDGMENT 

 

 

1. His Honour Judge Robinson :  There was an application before District Judge 

Rodgers for permission to adduce expert evidence in what I will loosely 

describe as a Factory’s Act case concerning the adequacy of the guarding of 

moving machinery.   

 

2. The application was by telephone and I am not going to repeat in the course of 

my judgment my own views about whether contested applications actually work 

when they are conducted by telephone.   

 

3. The position is this; District Judge Rodgers in his judgment referred to an earlier 

order of Deputy District Judge Smythe in June 2010. It incorporated an order 

drawn up on 13 July 2010 where the claimant solicitors had made application 

for permission to adduce expert evidence before they got any and Deputy 

District Judge Smythe refused that application.   

 

4. The claimants then had 2 options;  

 

1) appeal that decision 

 

2) accept the decision 

 

3) think again 

 

5. What they did was obtain some expert evidence in the form of a report from a 

well known consulting engineers S J Cheetham.  Having got that they applied 

for permission to rely upon that report by way of a further application before 

District Judge Rodgers.  

 

6. District Judge Rodgers ruled upon this in paragraph 8 of the transcript of his 

judgment.  He said;   

 

“If the claimants believe, which they clearly did, that engineering 

evidence was required, then they should have appealed the order that 

was made by the deputy district judge and that appeal would have 

gone to a circuit judge.” 

 

“It would be likely to be a circuit judge who would be dealing with 

this multi- track case and if that circuit judge thought well hold on, I 

think the deputy is wrong there I would have liked the report, I would 

like a report if I am dealing with the final hearing so I will give 

permission.  That is the avenue that should have been taken in this 

case.”   

 

7. I am afraid with all respect to the experienced district judge, he is plainly wrong 

there.  Because he has applied the wrong test that the circuit judge would have 

to have applied on appeal.  It is no use the circuit judge “thinking the deputy is 

wrong there.”   



 

8. The circuit judge considering the appeal has got to be satisfied that the Deputy 

District Judge was plainly wrong.  As Mrs Sutton, who has presented this appeal 

on behalf of the claimant, rightly says, it is incredibly difficult to show that a 

case management decision is plainly wrong, particularly when it concerns the 

obtaining of expert evidence in circumstances where there is none at that point.  

 

9. So what the claimants did, was get a report and, having got one, they applied to 

put it in.  It is plain in my judgment that the claimants were entitled to make that 

application, not withstanding the earlier decision of the deputy district judge and 

thus District Judge Rodgers was wrong in determining that he could not 

essentially overrule or vary the case management decision of Deputy District 

Judge Smythe.   

 

10. I have been taken helpfully to an earlier decision of my predecessor as 

designated civil judge in this court centre, His Honour Judge Bullimore, in the 

case of Fox v Foundation Piling Group Ltd [2011] EWCA Civ 790.  Mr Finlay 

is absolutely right, it is not binding on county courts in general and not binding 

on me.  But it does helpfully set out the position and I am satisfied that CPR 

3.1(7) which provides “a power of the court under these rules to make an order 

includes a power to vary or revoke that order”, is wide enough to have permitted 

District Judge Rodgers to consider the application of the claimant on its merits 

and for the reasons given by Judge Bullimore in the Fox decision.  So I 

gratefully adopt his careful reasoning there.   

 

11. That being so, it is plain in my judgment that District Judge Rodgers never 

really applied his mind to the merits of the application.  I have read the report.  

It seems to me that it is very definitely capable of assisting the judge and that 

exercising my discretion de novo as I do, I am in no doubt whatsoever that the 

trial judge will be assisted by expert evidence in this case going to the issues of 

whether it was possible to have so devised guarding on this machine, and 

whether that the accident could have been avoided, applying of course the 

relevant tests.  In those circumstances I allow the appeal.   

 

End of judgment 

We hereby certify that this Judgment has been approved by His Honour Judge 

Robinson. 
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